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AN ACT to anmend the public health law and the education law, in relation
to the regulation of snoking in certain public areas

The People of the State of New York. represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 1399-n of the public health | aw, as added by chap-
ter 244 of the |aws of 1989, subdivisions 9 and 16 as added and subdi vi -
sions 10, 11, 12, 13, 14 and 15 as renunbered by chapter 565 of the | aws
of 1994, is amended to read as foll ows:

§ 1399-n. Definitions. For purposes of this article:
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2=] "Bar" means any [+Reees] area Ot Gt Gl i | i ncl udi ng

15 ~ 12
outdoor seating areas, devoted to the sale and service of alcoholic
beverages for on-prem ses consunption and where the service of food is
only incidental to the consunption of such beverages. [Sefyi=ee—gft-aoe
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percent or nore of total annual gross sales fromthe sale of food for
on- prem ses consunption shall be a food service establishnent.

3.] 2. "Enployer" [shet—reaR] neans any person, partnership, [assee—
et=e| association, limited liability conpany. corporation or nonprofit

entity which enploys one or nore persons, including the 1legislative,
executive and judicial branches of state governnent and any politica
subdi vi sion of the state.

| [—Feetey—rrons—ar—a v —other —aoad oot na oot abl i ohooas

i ) e
B—] 3. "Food service establishnment" neans any [+rdeer]| area [epen—te
tRe—pabt=a] , i Ncl udi ng outdoor seating areas, or portion thereof in

which the business is the sale of food for on-prenises consunption [ese
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] 4. "Menbership association" nmeans a not-for-profit entity which

has been <created or organized for a charitable, philanthropic, educa-

tional, political, social or other simlar purpose.
5. "Place of enploynment” neans any indoor area or portion thereof

under the control of an enployer in which enployees of the enployer

perform servi Ces [ iyttt imlyamGre-E-E-SrSrmiimGmmin @il @miiriirfims| |
and shall include, but not be limted to, offices., school grounds,
retail stores, banquet facilities, theaters, food stores, banks, finan-
cial institutions. factories. warehouses. enployee cafeterias. |ounges.
auditoriuns. gymasi uns. restroons, el evators. hal | ways. nuSseuns.

libraries, bowling establishments, enployee nedical facilities, roons or
areas contai ning photocopyi ng equi pnent or other office equi pnent used

in comon, and conpany vehicles.
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89—] 6. "School grounds" nmeans any building, structure, and surrounding
out door grounds contained within a public or private pre-school, nursery
school, elenentary or secondary school's legally defined property bound-
aries as registered in a county clerk's office, and any vehicles used to
transport children or school personnel
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4+4—] 7. "Retail tobacco business" neans a sole proprietorship, linmted

liability conpany. corporation. partnership or other enterprise in which

the primary activity is the retail sale of tobacco products and accesso-
ries, and in which the sale of other products is nmerely incidental

8. "Snoking" neans the burning of a lighted cigar, cigarette, pipe or
any other matter or substance which contains tobacco.
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§ 2. Section 1399-0 of the public health | aw, as added by chapter 244
of the laws of 1989, subdivisions 1 and 2 as anmended and subdi vi sion 8
as added by chapter 565 of the laws of 1994, 1is anmended to read as
foll ows:

8§ 1399-0. Smoking restrictions. [4+=] Snoking shall not be permtted
and no person shall snoke in the follow ng i ndoor areas [epesr—to—the

Be—s]

[ c—esaite——an
et

Fer—gy-rres e

e=] 1. places of enploynent:
2. bars:;

3. food service establishnments, except as provided in subdivision six
of section thirteen hundred ninety-nine-q of this article:

4. enclosed indoor areas open to the public containing a sw mmng
pool
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-] 5. public neans of nmmss transportation, including subways, under-
ground subway stations, and when occupi ed by passengers, buses, vans,
taxi cabs and | i nousi nes;

[+R] 6. ticketing [ar€]. boarding and waiting areas in public trans-
portation term nals;

[<==] 7. youth centers and facilities for detention as defined in
sections five hundred twenty-seven-a and five hundred three of the exec-
utive | aw,

[<==] 8. any facility that provides child care services as defined in
section four hundred ten-p of the social services law, provided that
such services provided in a private hone are excluded fromthis [pare—
g~apR| subdivision when children enrolled in such day care are not pres-
ent ;

[<45-] 9. child day care centers as defined in section three hundred
ninety of the social services |aw and child day care centers |icensed by
the city of New York;

[¢+=] 10. group honmes for children as defined in section three hundred
seventy-one of the social services |aw,

[#M=] 11. public institutions for children as defined in section three
hundred seventy-one of the social services |aw, [&ane
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-] 12. residential treatnment facilities for children and youth as
defined in section 1.03 of the mental hygiene | awf —

e s et A e At e e e re— s

13. all public and private colleges, universities and other [eedee—
+—e#] educational and vocational institutions;

[€B>] 14. general hospitals and residential health care facilities as
defined in article twenty-eight of this chapter, and other health care
facilities licensed by the state in which persons reside[—p+evdee—

g
2V XV Vrv + bt eaf ot o oo and Lo ol e oo o HEZ S-S P-N 2N 2P_W-Sri Lac bl | |22

Stamem
=] . provided, however, that the provisions of this subdivision shal

not prohibit snoking by patients in separate enclosed roons of residen-
tial health care facilities., adult care facilities established or certi-

fied under title two of article seven of the social services |law,_ conmmu-
nity nmental health residences established under section 41.44 of the
nent al hygiene law.or facilities where day treatnent progranms are
provided. which are designated as snoking roons for patients of such
facilities or prograns;

15. conmercial establishnments used for the purpose of carrying on or
exerci sing any trade, profession, vocation or charitable activity;

[¢<==] 16. indoor arenas;
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§ 3. Subdivision 1 of section 1399-p of the public health |aw, as
added by chapter 244 of the laws of 1989, is amended to read as foll ows:

1. "Snoking" or "No Snoking" signs, or the international "No Snoking"
synbol, which consists of a pictorial representation of a burning ciga-
rette enclosed in a circle with a bar across it, shall be promnently
posted and properly nmintained where snoking is regulated by this arti-
cle, by the owner, operator, manager or other person having control of
such [+==eees=| area.

§ 4. Section 1399-q of the public health law, as added by chapter 244
of the laws of 1989, is anended to read as foll ows:

8§ 1399-q. Snoking restrictions inapplicable. This article shall not

apply to:
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mesms—stede
4—=] A hotel or notel roomrented to one or nore guests;

[ 6—tobasee] 3. Retail

t obacco busi nesses;

4. Menbership associations: provided, however, that snoking shall only
be allowed in nenbership associations in which all of the duties wth

respect to the operation of such association, including, but not linmted
to., the preparation of food and beverages. the service of food and
beverages. reception and secretarial work., and the security services of
the nenbership association are perforned by nenbers of such nenbership

association who do not receive conpensation of any kind fromthe nenber-
ship association or any other entity for the performance of such duties:

5. Cigar bars that, in the calendar year ending Decenber thirty-first,
two thousand two, generated ten percent or more of its total annua

gross inconme fromthe on-site sale of tobacco products and the rental of
on-site humdors, not including any sales fromvending nmachines, and is

registered with the appropriate enforcenent officer, as defined in
subdivision one of section thirteen hundred ninety-nine-t of this arti-
cle. Such registration shall remnin in effect for one year and shall be
renewable only if: (a) in the preceding cal endar year, the cigar bar
generated ten percent or nore of its total annual gross incone from the

on-site sale of tobacco products and the rental of on-site hunmidors, and
b) the cigar bar has not expanded its size or changed its location from

its size or location since Decenber thirty-first, two thousand two;

6. Qutdoor dining areas of food service establishnents with no roof or
other ceiling enclosure; provided. however, that snoking nay be pernit-
ted in a contiguous area designated for snpking so long as such area:

a constitutes no nmore than twenty-five percent of the outdoor seatin
capacity of such food service establishnment, (b) is at |east three feet

away fromthe outdoor area of such food service establishnent not desig-
nated for snpkin and (c) is clearl designated with witten signage as

a snoking area; and

7. Enclosed roonms in food service establishnments, bars, catering
halls. convention halls., hotel and notel conference roons, and other
such simlar facilities during the tine such enclosed areas or roons are
bei ng used exclusively for functions where the public is invited for the

primary purpose of pronpting and sanpling tobacco products, and the
service of food and drink is incidental to such purpose, provided that
the sponsor or organizer gives notice in any pronotional material or
advertisenents that snoking will not be restricted, and promnently

posts notice at the entrance of the facility and has provided notice of
such function to the appropriate enforcenent officer, as defined in

subdivision one of section thirteen hundred ninety-nine-t of this arti-
cle. at |least two weeks prior to such function. The enforcenent officer
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shall keep a record of all tobacco sanpling events, and such record
shall be nmde available for public inspection. No such facility shal
perm t snoking under this subdivision for nore than two days in any
cal endar year.

§ 5. Section 1399-s of the public health |law, as added by chapter 244
of the laws of 1989, is anended to read as foll ows:

§ 1399-s. Violations. 1. It shall be unlawful for any person, firm
l[imted liability conpany. corporation or other entity that owns,
manages, operates or otherwi se controls the use of an [+Reee+] area
[ eper—teo—the—pupt+e] in which smoking is prohibited or restricted pursu-
ant to section thirteen hundred ninety-nine-o of this article to fail to
comply with the provisions of this article. For violations of this
subdi vision, it shall be an affirmative defense that during the rel evant
time period actual control of the [+meeet] area [eper—te—ile—eHir==e] Was
not exercised by the respondent, but rather by a |lessee, the sublessee
or any other person. To establish an affirmative defense, the respond-
ent shall subnit an affidavit and nay submit any other relevant proof
indicating that the respondent did not exercise actual control of said
area during the relevant tinme period. Such affidavit and other proof
shall be mailed by certified mail to the appropriate enforcenent officer
within thirty days of recei pt of such notice of violation.

2=] It shall be unlawful for an enployer whose place of enploynent is
subject to subdivision [e+%] one of section thirteen hundred ninety-
nine-o of this article to fail to conply with the provisions of such
subdivision For V|0Iat|ons of such subdi Vi Si 0N [ Sir—gf—g-tmimtaft=e
el Sl e G G Gl Gepfetmgt=e=] |t Shal | be an aff|rnat|ve
defense that the enployer has nade good faith efforts to ensure that
enpl oyees comply with the provisions of [&aRy—peey—adeptea—pursuart—te
St s e —sest et hirteenhundrednirety nireoso+] this arti-

cle.

[4-] 3. It shall be unlawful for any person to snoke in any area where
snmoking is prohibited or restricted under section thirteen hundred nine-
ty-nine-o of this article.

8§ 6. Subdivisions 1, 2 and 4 of section 1399-t of the public health
| aw, as added by chapter 244 of the |aws of 1989, are anended to read as
foll ows:

1. For the purpose of this article the term"enforcenent officer”
shall nmean the board of health of a county or part county health
district westablished pursuant to title three of article three of this
chapter, or in the absence thereof, an officer of a county designated
for such purpose by resolution of the elected county |egislature or
board of supervisors adopted within sixty days after the effective date
of this [ee#] article. Any such designation shall be filed with the
conmi ssioner within thirty days after adoption. If no such designation
is made, the county will be deened to have designated the departnent as
its enforcement officer. Any county that does not designate an enforce-
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ment officer during the tinme period specified above may do so at any
time, thereafter, such designation will be effective thirty days after
it is filed wth the comm ssioner. The enforcenent officer shall have
sole jurisdiction to enforce the provisions of this article on a coun-
ty-wi de basis pursuant to rules and regulations pronmulgated by the
conmmi ssioner. In a city with a population of nore than one mllion the
enforcenent officer shall be the [#etieg—ef—aeedttr] departnent of health
and nental hygiene of such city which shall have sole jurisdiction to
enforce the provisions of this article in such city.

2. If the enforcement officer determnes after a hearing that a
violation of this article has occurred, a civil penalty may be inposed
by the enforcenent officer pursuant to section thirteen hundred ninety-
nine-v of this article. When the enforcenent officer is the comm ssion-
er, the hearing shall be conducted pursuant to the provisions of section
twel ve-a of this chapter. Wen the enforcenent officer is a board of
health or in a city with a population of nore than one nmillion, the
departnent of health and nental hygiene, or an officer designated to
enforce the provisions of this article, the hearing shall be conducted
pursuant to procedures set forth in the county sanitary code, or health
code of such city. or in the absence thereof, pursuant to procedures
establ i shed by the el ected county | egislature or board of supervisors.
No other penalty, fine or sanction nmay be inposed, provided that nothing
herein shall be <construed to prohibit an enforcenent officer from
commenci ng a proceeding for injunctive relief to conpel conpliance wth
this article.

4. The owner, nmmnager, operator or other person having control of [e=
=EEee] any area [ eper—te—the——pube——sei——=er—ee—estabt—shrert—ser
pHace—ef—erpleyrent—under] subject to the provisions of this article,

shall inform or shall designate an agent who shall be responsible for
i nform ng individuals snmoking in an area in which snmoking is not permt-
ted that they are in violation of this article.

§ 7. Section 1399-u of the public health |law, as added by chapter 244
of the laws of 1989, is anended to read as foll ows:

§ 1399-u. Waiver. 1. The enforcenent officer may grant a waiver from
the application of a specific provision of this article, provided that
prior to the granting of any such waiver the applicant for a waiver
shal | establish that:

(a) conpliance wth a specific provision of this article would cause
undue financial hardship; or

(b) other fact ors[+—retoeirg—but—rot—rted—te—the—physecal—ay-oui—]

exi st which woul d render [e++++&ﬂ conpl i ance unreasonabl e.

P4
4=] Every waiver granted shall be subject to such conditions or
restrictions as nmay be necessary to minimze the adverse effects of the
wai ver upon persons subject to an involuntary exposure to second-hand
snoke and to ensure that the waiver is consistent with the genera
purpose of this article.



O©CoO~NOOUIS WN P

S. 3292 10 A 7136

§ 8. Subdivisions 1 and 2 of section 1399-aa of the public health |aw,
as added by chapter 799 of the laws of 1992, are anended to read as
foll ows:

1. "Enforcenment officer” nmeans the enforcenent officer designated
pursuant to article thirteen-E of this chapter to enforce such article
and hold hearings pursuant thereto, provided that in a city with a popu-
lation of nore than one million it shall also nean an officer or enploy-
ee or any agency of such city that is authorized to enforce any |oca
law of such city related to the requlation of the sale of tobacco
products to minors.

2. "Food service establ|shnent means any [+ﬂdee+—a+ea—epeﬂ—+e—+he

area, including outdoor seat|ng areas, in mh|ch t he bu5|ness is the sale

of food for on-prem ses consunption.
8§ 9. Subdivision 6 of section 1399-aa of the public health law, as

added by chapter 518 of the laws of 2000, is renunbered subdivision 7
and two new subdivisions 8 and 9 are added to read as foll ows:

8. "Tobacco business" nmeans a sole proprietorship, corporation, limt-
ed liability conpany, partnership or other enterprise in which the

primary activity is the sale, manufacture or pronotion of tobacco,
tobacco products and accessories, either at wholesale or retail, and in

which the sale, manufacture or pronotion of other products is nerely
i nci dent al

9. "Factory" neans any mill or other manufacturing establishment where
one or nore persons are enployed in manufacturing including neking,
altering, repairing. finishing, bottling. canning, cleaning or |aunder-
ing any article or thing.

§ 10. Subdivision 2 of section 1399-bb of the public health law, as
amended by chapter 508 of the laws of 2000, is anended to read as
fol | ows:

2. The prohibitions contained in subdivision one of this section shal
not apply to the follow ng | ocations:

(a) private social functions [ee—tefi—ret—t-r—Stttttrf—t=trifi=tt—irerireH=ce
A-Fety—ARe—g—ef—thts—ehapter] when seating arrangenents are under the
control of the sponsor of the function and not the owner., operator,
manager or person in charge of such indoor area;

(b) conventions and trade shows [+het—eorply—with—the—prov-stors—ot

e : . . od ) ) : .
efepie+=| ; provided that the distribution is confined to designated areas
general ly accessible only to persons over the age of eighteen

(c) events sponsored by tobacco or herbal cigarette manufacturers
provided that the distribution is confined to designated areas generally
accessible only to persons over the age of eighteen

(d) bars as defined in subdivision [+#] o0ne of section thirteen
hundred ni nety-nine-n of this chapter;

(e) tobacco businesses as defined in subdivision [+wetve] eight of
secti on [ +hi+teer—hurdred—rRirety—r+re—r| thirteen hundred ninety-nine-aa
of this [ehaptes=] article;

(f) factor|es as defined in subdivision [#ee#=] nine of section [ i
E i@ uipeipi@eis]  t hirteen hundred ninety-nine-aa of this
[ehep+€#ﬂ article and construction sites; provided that the distribution
is confined to designated areas generally accessible only to persons
over the age of eighteen
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§ 11. Subdivision 7 of section 1399-cc of the public health |law, as
added by section 1 of chapter 568 of the laws of 2001, 1is anended to
read as foll ows:

7. No person operating a place of business wherein tobacco products or
herbal cigarettes are sold or offered for sale shall sell, permt to be
sold, offer for sale or display for sale any tobacco product or herba
cigarettes in any manner, unless such products and cigarettes are stored
for sale (a) behind a counter in an area accessible only to the person-
nel of such business, or (b) in a |locked container; provided, however,
such restriction shall not apply to tobacco businesses, as defined in
subdi vi si on [#h+teer] eight of section [#+hi+eer—htheea—r-Rety—rhe—r]
thirteen hundred ninety-nine-aa of this [ehkepter] article, and to places
to which adm ssion is restricted to persons eighteen years of age or
ol der.

§ 12. Subdivision 2 of section 1399-cc of the public health |aw, as
added by section 2 of chapter 568 of the laws of 2001, 1is anended to
read as foll ows:

2. No person operating a place of business wherein tobacco products or
herbal cigarettes are sold or offered for sale shall sell, pernit to be
sold, offer for sale or display for sale any tobacco product or herba
cigarettes in any manner, unless such products and cigarettes are stored
for sale (a) behind a counter in an area accessible only to the person-
nel of such business, or (b) in a |locked container; provided, however,
such restriction shall not apply to tobacco businesses, as defined in
subdi vi si on [ é=r==imeesx] ei ght of section [ i=ad=i=t-e FrereR e e e
thirteen hundred ninety-nine-aa of this [ehapheﬂ article, and to pl aces
to which admission is restricted to persons eighteen years of age or
ol der.

§ 13. Section 1399-dd of the public health |aw, as anended by chapter
508 of the laws of 2000, is anmended to read as foll ows:

§ 1399-dd. Sal e of tobacco products or herbal cigarettes in vending
machi nes. No person, firm partnership, conpany or corporation shal
operate a vendi ng nmachi ne which di spenses tobacco products or herba
cigarettes unless such nachine is located: (a) in a bar as defined in
subdi vi sion [#=we] one of section thirteen hundred ninety-nine-n of this
chapter, or the bar area of a food service establishnent with a valid,
on-prem ses full liquor license; (b) in a private club; (c) in a tobacco
busi ness as defined in subdivision [+hteer] eight of section [#+hteer
hehe-ed—hirety—hre—a] thirteen hundred ninety-nine-aa of this [ehaptesr]
article; or (d) in a place of enploynment which has an insignificant
portion of its regular workforce conprised of people under the age of
ei ghteen years and only in such |ocations that are not accessible to the
general public; provided, however, that in such |l|ocations the vending
machine is located in plain view and under the direct supervision and
control of the person in charge of the location or his or her designated
agent or enpl oyee.

§ 14. Paragraph (a) of subdivision 2 of section 1399-11 of the public
health law, as added by chapter 518 of the |aws of 2000, is amended to
read as foll ows:

(a) The provisions of subdivision one of this section shall not apply
to a tobacco business, as defined in subdivision eight of section thir-
teen hundred ninety-nine-aa of this [edes=es] article.

8§ 15. Subdivision 2 of section 409 of the education |aw, as added by
chapter 565 of the |aws of 1994, is anended to read as foll ows:

2. Notwithstanding the provisions of any other law, rule or regu-
| ati on, tobacco use shall not be permtted and no person shall use
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1 tobacco on school grounds[+—p+evaea—hewer-er—thRat—SHetcRg—By—aet+
2 y 4 v e—sornd o in o docionotog soste—ae e-—E-a
3

1 e R T S A e T e e e e e e S e S S P e S S e a5

5 Sttt G SO e e et——aet=] . " School grounds”
6 neans any building, structure and surroundi ng outdoor grounds contai ned
7 within a public or private pre-school, nursery school, elenentary or
8 secondary school's legally defined property boundaries as registered in
9 a county clerk's office.

10 8§ 16. This act shall take effect on the one hundred twentieth day
11 after it shall have becone a |aw, provided that the anendnents to subdi -
12 vision 7 of section 1399-cc of the public health |law, nmade by section
13 eleven of this act, shall be subject to the expiration and reversion of
14 such section pursuant to section 4 of chapter 519 of the laws of 1999,
15 as amended, when upon such date the provisions of section twelve of this
16 act shall take effect.

Memo Text Not Found
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IN SENATE -- Introduced by Sens. FUSCHI LLO, BALBONI, BONACI C, HANNON
LAVALLE, MARCELLINO -- read twi ce and ordered printed, and when print-
ed to be coomitted to the Committee on Health

I N ASSEMBLY -- Introduced by COWM TTEE ON RULES -- (at request of M of
A. Gannis, Silver, Paulin, Gottfried, Dinowitz, Wisenberg, Otiz,
Cl ark, Jacobs, Hoyt, Galef, Norman, G odenchik, Peralta, Alfano
Bacal | es, Bradl ey, Brennan, Canestrari, Christensen, A. Cohen, Colton
Cook, L. Diaz, Eddington, Englebright, Finch, dick, Gordon, G een

John, Koon, Lafayette, Lifton, Magnarelli, Mayersohn, MEneny, M|l er
M1l man, Perry, P. Rivera, Robinson, Sanders, Sidikman, Sweeney,
Tonko, Towns, Winstein) -- read once and referred to the Conmittee on
Heal t h

AN ACT to anmend the public health law and the education law, in relation
to the regulation of snoking in certain public areas

The People of the State of New York. represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 1399-n of the public health | aw, as added by chap-
ter 244 of the |aws of 1989, subdivisions 9 and 16 as added and subdi vi -
sions 10, 11, 12, 13, 14 and 15 as renunbered by chapter 565 of the | aws
of 1994, is amended to read as foll ows:

§ 1399-n. Definitions. For purposes of this article:

11 TR o > L

Hererete—
2=] "Bar" means any [+Reees] area Ot Gt Gl i | i ncl udi ng

15 ~ 12
outdoor seating areas, devoted to the sale and service of alcoholic
beverages for on-prem ses consunption and where the service of food is
only incidental to the consunption of such beverages. [Sefyi=ee—gft-aoe

L 11 L <l <l <l + 1 L &L £ <l
SrrTetrT o Cono oo oo ocT o o L T

Ferny—pereent—r e ra—ar Rttt A e s— Ay e— e g ererates— sy

- I~ A~ A~ = - B L B~~~ B~ A~ B oo TorTethT

S . : | N ’ .
+—] is old law to be onmitted.
LBD13510- 02- 3
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percent or nore of total annual gross sales fromthe sale of food for
on- prem ses consunption shall be a food service establishnent.

3.] 2. "Enployer" [shet—reaR] neans any person, partnership, [assee—
et=e| association, limited liability conpany. corporation or nonprofit

entity which enploys one or nore persons, including the 1legislative,
executive and judicial branches of state governnent and any politica
subdi vi sion of the state.

| [—Feetey—rrons—ar—a v —other —aoad oot na oot abl i ohooas

i ) e
B—] 3. "Food service establishnment" neans any [+rdeer]| area [epen—te
tRe—pabt=a] , i Ncl udi ng outdoor seating areas, or portion thereof in

which the business is the sale of food for on-prenises consunption [ese
e e S S e e ey e e oo
1 PAH L s s L Sy <l s s s £ s H £ L

LR AR - A= s ann > N] ot TTot LI o~ o oo roorernmes, A~~~ s ~ oy AL~ — A~ ~ A=)
AH <l M L L L + <l £ AL <l H + Ll L
A~ 2~ e oo oI oo P ot ot o oot A=A~ 2 — e T ooo o vrhoc Co oot

: F . . _

] 4. "Menbership association" nmeans a not-for-profit entity which

has been <created or organized for a charitable, philanthropic, educa-

tional, political, social or other simlar purpose.
5. "Place of enploynment” neans any indoor area or portion thereof

under the control of an enployer in which enployees of the enployer

perform servi Ces [ iyttt imlyamGre-E-E-SrSrmiimGmmin @il @miiriirfims| |
and shall include, but not be limted to, offices., school grounds,
retail stores, banquet facilities, theaters, food stores, banks, finan-
cial institutions. factories. warehouses. enployee cafeterias. |ounges.
auditoriuns. gymasi uns. restroons, el evators. hal | ways. nuSseuns.

libraries, bowling establishments, enployee nedical facilities, roons or
areas contai ning photocopyi ng equi pnent or other office equi pnent used

in comon, and conpany vehicles.

fal LI o YO N L HEll PN H 1" L HEll PN H 2l s <l L Ll
o LI~ 8~ B B~ A~ L - L R ) Mo Ct T oty oo oy oo o ot A=l AR ER- A~ oy T
Lo L H

+ + + | &L | 1 L 1.
ot oo oy ooy A-AEn- A} LEA~A A 1n g e o oy oot Por oot =~ A~ n o
H rs H 1 H rs H rs | - &L MY -
SOty PO TO THpProvoieTTt ot = SASA-AEa- A= LB v PO T ot iorh oy OIS

. . . : .

89—] 6. "School grounds" nmeans any building, structure, and surrounding
out door grounds contained within a public or private pre-school, nursery
school, elenentary or secondary school's legally defined property bound-
aries as registered in a county clerk's office, and any vehicles used to
transport children or school personnel

LW aY 1o 1 £ 1 L] 1 <l H <l H 1
To SR oo™ MoCo o oo mooco s roooT S oct o ot P ooc

4+4—] 7. "Retail tobacco business" neans a sole proprietorship, linmted

liability conpany. corporation. partnership or other enterprise in which

the primary activity is the retail sale of tobacco products and accesso-
ries, and in which the sale of other products is nmerely incidental

8. "Snoking" neans the burning of a lighted cigar, cigarette, pipe or
any other matter or substance which contains tobacco.

Ex—m AT Tg oot MoCo o oo mooco s roooT A= I~ A LN L R R LR~ A R L—

£ H o L P H rs s <l 1 1 £ 1
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=evrmrg=ana
§ 2. Section 1399-0 of the public health | aw, as added by chapter 244
of the laws of 1989, subdivisions 1 and 2 as anmended and subdi vi sion 8
as added by chapter 565 of the laws of 1994, 1is anmended to read as
foll ows:

8§ 1399-0. Smoking restrictions. [4+=] Snoking shall not be permtted
and no person shall snoke in the follow ng i ndoor areas [epesr—to—the

Be—s]

[ c—esaite——an
et

Fer—gy-rres e

e=] 1. places of enploynent:
2. bars:;

3. food service establishnments, except as provided in subdivision six
of section thirteen hundred ninety-nine-q of this article:

4. enclosed indoor areas open to the public containing a sw mmng
pool

[/n\ Ladooe o oo oo o F 2PN S W N 2N - SR P2 Vo2 S SNV S - VI - P2V | STV I_v
\ 7

o L H 2l AH s Ay &L 1 £ £ L o P L 11
LI B~ I s e s ~ B~ a b  —  — i~ p o~ B~ o oo o T P o oo oonmoopPr ot oo
L <l L &L H H £ L 1. H H £ 0 £ A P
LA~ A= L BB -~ B = 05 AN~ B A A B I~ K=~ S=ZA= -~ N B A E B - a b A~ ) T oot oTT™

-] 5. public neans of nmmss transportation, including subways, under-
ground subway stations, and when occupi ed by passengers, buses, vans,
taxi cabs and | i nousi nes;

[+R] 6. ticketing [ar€]. boarding and waiting areas in public trans-
portation term nals;

[<==] 7. youth centers and facilities for detention as defined in
sections five hundred twenty-seven-a and five hundred three of the exec-
utive | aw,

[<==] 8. any facility that provides child care services as defined in
section four hundred ten-p of the social services law, provided that
such services provided in a private hone are excluded fromthis [pare—
g~apR| subdivision when children enrolled in such day care are not pres-
ent ;

[<45-] 9. child day care centers as defined in section three hundred
ninety of the social services |aw and child day care centers |icensed by
the city of New York;

[¢+=] 10. group honmes for children as defined in section three hundred
seventy-one of the social services |aw,

[#M=] 11. public institutions for children as defined in section three
hundred seventy-one of the social services |aw, [&ane
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-] 12. residential treatnment facilities for children and youth as
defined in section 1.03 of the mental hygiene | awf —

e s et A e At e e e re— s

13. all public and private colleges, universities and other [eedee—
+—e#] educational and vocational institutions;

[€B>] 14. general hospitals and residential health care facilities as
defined in article twenty-eight of this chapter, and other health care
facilities licensed by the state in which persons reside[—p+evdee—

g
2V XV Vrv + bt eaf ot o oo and Lo ol e oo o HEZ S-S P-N 2N 2P_W-Sri Lac bl | |22

Stamem
=] . provided, however, that the provisions of this subdivision shal

not prohibit snoking by patients in separate enclosed roons of residen-
tial health care facilities., adult care facilities established or certi-

fied under title two of article seven of the social services |law,_ conmmu-
nity nmental health residences established under section 41.44 of the
nent al hygiene law.or facilities where day treatnent progranms are
provided. which are designated as snoking roons for patients of such
facilities or prograns;

15. conmercial establishnments used for the purpose of carrying on or
exerci sing any trade, profession, vocation or charitable activity;

[¢<==] 16. indoor arenas;

VARERAY 2l HE
e

L
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Sl iy arr e et=aeoel=—ayemi=] facilities.

§ 3. Subdivision 1 of section 1399-p of the public health |aw, as
added by chapter 244 of the laws of 1989, is amended to read as foll ows:

1. "Snoking" or "No Snoking" signs, or the international "No Snoking"
synbol, which consists of a pictorial representation of a burning ciga-
rette enclosed in a circle with a bar across it, shall be promnently
posted and properly nmintained where snoking is regulated by this arti-
cle, by the owner, operator, manager or other person having control of
such [+==eees=| area.

§ 4. Section 1399-q of the public health law, as added by chapter 244
of the laws of 1989, is anended to read as foll ows:

8§ 1399-q. Snoking restrictions inapplicable. This article shall not

apply to:
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mesms—stede
4—=] A hotel or notel roomrented to one or nore guests;

[ 6—tobasee] 3. Retail

t obacco busi nesses;

4. Menbership associations: provided, however, that snoking shall only
be allowed in nenbership associations in which all of the duties wth

respect to the operation of such association, including, but not linmted
to., the preparation of food and beverages. the service of food and
beverages. reception and secretarial work., and the security services of
the nenbership association are perforned by nenbers of such nenbership

association who do not receive conpensation of any kind fromthe nenber-
ship association or any other entity for the performance of such duties:

5. Cigar bars that, in the calendar year ending Decenber thirty-first,
two thousand two, generated ten percent or more of its total annua

gross inconme fromthe on-site sale of tobacco products and the rental of
on-site humdors, not including any sales fromvending nmachines, and is

registered with the appropriate enforcenent officer, as defined in
subdivision one of section thirteen hundred ninety-nine-t of this arti-
cle. Such registration shall remnin in effect for one year and shall be
renewable only if: (a) in the preceding cal endar year, the cigar bar
generated ten percent or nore of its total annual gross incone from the

on-site sale of tobacco products and the rental of on-site hunmidors, and
b) the cigar bar has not expanded its size or changed its location from

its size or location since Decenber thirty-first, two thousand two;

6. Qutdoor dining areas of food service establishnents with no roof or
other ceiling enclosure; provided. however, that snoking nay be pernit-
ted in a contiguous area designated for snpking so long as such area:

a constitutes no nmore than twenty-five percent of the outdoor seatin
capacity of such food service establishnment, (b) is at |east three feet

away fromthe outdoor area of such food service establishnent not desig-
nated for snpkin and (c) is clearl designated with witten signage as

a snoking area; and

7. Enclosed roonms in food service establishnments, bars, catering
halls. convention halls., hotel and notel conference roons, and other
such simlar facilities during the tine such enclosed areas or roons are
bei ng used exclusively for functions where the public is invited for the

primary purpose of pronpting and sanpling tobacco products, and the
service of food and drink is incidental to such purpose, provided that
the sponsor or organizer gives notice in any pronotional material or
advertisenents that snoking will not be restricted, and promnently

posts notice at the entrance of the facility and has provided notice of
such function to the appropriate enforcenent officer, as defined in

subdivision one of section thirteen hundred ninety-nine-t of this arti-
cle. at |least two weeks prior to such function. The enforcenent officer
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shall keep a record of all tobacco sanpling events, and such record
shall be nmde available for public inspection. No such facility shal
perm t snoking under this subdivision for nore than two days in any
cal endar year.

§ 5. Section 1399-s of the public health |law, as added by chapter 244
of the laws of 1989, is anended to read as foll ows:

§ 1399-s. Violations. 1. It shall be unlawful for any person, firm
l[imted liability conpany. corporation or other entity that owns,
manages, operates or otherwi se controls the use of an [+Reee+] area
[ eper—teo—the—pupt+e] in which smoking is prohibited or restricted pursu-
ant to section thirteen hundred ninety-nine-o of this article to fail to
comply with the provisions of this article. For violations of this
subdi vision, it shall be an affirmative defense that during the rel evant
time period actual control of the [+meeet] area [eper—te—ile—eHir==e] Was
not exercised by the respondent, but rather by a |lessee, the sublessee
or any other person. To establish an affirmative defense, the respond-
ent shall subnit an affidavit and nay submit any other relevant proof
indicating that the respondent did not exercise actual control of said
area during the relevant tinme period. Such affidavit and other proof
shall be mailed by certified mail to the appropriate enforcenent officer
within thirty days of recei pt of such notice of violation.

2=] It shall be unlawful for an enployer whose place of enploynent is
subject to subdivision [e+%] one of section thirteen hundred ninety-
nine-o of this article to fail to conply with the provisions of such
subdivision For V|0Iat|ons of such subdi Vi Si 0N [ Sir—gf—g-tmimtaft=e
el Sl e G G Gl Gepfetmgt=e=] |t Shal | be an aff|rnat|ve
defense that the enployer has nade good faith efforts to ensure that
enpl oyees comply with the provisions of [&aRy—peey—adeptea—pursuart—te
St s e —sest et hirteenhundrednirety nireoso+] this arti-

cle.

[4-] 3. It shall be unlawful for any person to snoke in any area where
snmoking is prohibited or restricted under section thirteen hundred nine-
ty-nine-o of this article.

8§ 6. Subdivisions 1, 2 and 4 of section 1399-t of the public health
| aw, as added by chapter 244 of the |aws of 1989, are anended to read as
foll ows:

1. For the purpose of this article the term"enforcenent officer”
shall nmean the board of health of a county or part county health
district westablished pursuant to title three of article three of this
chapter, or in the absence thereof, an officer of a county designated
for such purpose by resolution of the elected county |egislature or
board of supervisors adopted within sixty days after the effective date
of this [ee#] article. Any such designation shall be filed with the
conmi ssioner within thirty days after adoption. If no such designation
is made, the county will be deened to have designated the departnent as
its enforcement officer. Any county that does not designate an enforce-
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ment officer during the tinme period specified above may do so at any
time, thereafter, such designation will be effective thirty days after
it is filed wth the comm ssioner. The enforcenent officer shall have
sole jurisdiction to enforce the provisions of this article on a coun-
ty-wi de basis pursuant to rules and regulations pronmulgated by the
conmmi ssioner. In a city with a population of nore than one mllion the
enforcenent officer shall be the [#etieg—ef—aeedttr] departnent of health
and nental hygiene of such city which shall have sole jurisdiction to
enforce the provisions of this article in such city.

2. If the enforcement officer determnes after a hearing that a
violation of this article has occurred, a civil penalty may be inposed
by the enforcenent officer pursuant to section thirteen hundred ninety-
nine-v of this article. When the enforcenent officer is the comm ssion-
er, the hearing shall be conducted pursuant to the provisions of section
twel ve-a of this chapter. Wen the enforcenent officer is a board of
health or in a city with a population of nore than one nmillion, the
departnent of health and nental hygiene, or an officer designated to
enforce the provisions of this article, the hearing shall be conducted
pursuant to procedures set forth in the county sanitary code, or health
code of such city. or in the absence thereof, pursuant to procedures
establ i shed by the el ected county | egislature or board of supervisors.
No other penalty, fine or sanction nmay be inposed, provided that nothing
herein shall be <construed to prohibit an enforcenent officer from
commenci ng a proceeding for injunctive relief to conpel conpliance wth
this article.

4. The owner, nmmnager, operator or other person having control of [e=
=EEee] any area [ eper—te—the——pube——sei——=er—ee—estabt—shrert—ser
pHace—ef—erpleyrent—under] subject to the provisions of this article,

shall inform or shall designate an agent who shall be responsible for
i nform ng individuals snmoking in an area in which snmoking is not permt-
ted that they are in violation of this article.

§ 7. Section 1399-u of the public health |law, as added by chapter 244
of the laws of 1989, is anended to read as foll ows:

§ 1399-u. Waiver. 1. The enforcenent officer may grant a waiver from
the application of a specific provision of this article, provided that
prior to the granting of any such waiver the applicant for a waiver
shal | establish that:

(a) conpliance wth a specific provision of this article would cause
undue financial hardship; or

(b) other fact ors[+—retoeirg—but—rot—rted—te—the—physecal—ay-oui—]

exi st which woul d render [e++++&ﬂ conpl i ance unreasonabl e.

P4
4=] Every waiver granted shall be subject to such conditions or
restrictions as nmay be necessary to minimze the adverse effects of the
wai ver upon persons subject to an involuntary exposure to second-hand
snoke and to ensure that the waiver is consistent with the genera
purpose of this article.
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§ 8. Subdivisions 1 and 2 of section 1399-aa of the public health |aw,
as added by chapter 799 of the laws of 1992, are anended to read as
foll ows:

1. "Enforcenment officer” nmeans the enforcenent officer designated
pursuant to article thirteen-E of this chapter to enforce such article
and hold hearings pursuant thereto, provided that in a city with a popu-
lation of nore than one million it shall also nean an officer or enploy-
ee or any agency of such city that is authorized to enforce any |oca
law of such city related to the requlation of the sale of tobacco
products to minors.

2. "Food service establ|shnent means any [+ﬂdee+—a+ea—epeﬂ—+e—+he

area, including outdoor seat|ng areas, in mh|ch t he bu5|ness is the sale

of food for on-prem ses consunption.
8§ 9. Subdivision 6 of section 1399-aa of the public health law, as

added by chapter 518 of the laws of 2000, is renunbered subdivision 7
and two new subdivisions 8 and 9 are added to read as foll ows:

8. "Tobacco business" nmeans a sole proprietorship, corporation, limt-
ed liability conpany, partnership or other enterprise in which the

primary activity is the sale, manufacture or pronotion of tobacco,
tobacco products and accessories, either at wholesale or retail, and in

which the sale, manufacture or pronotion of other products is nerely
i nci dent al

9. "Factory" neans any mill or other manufacturing establishment where
one or nore persons are enployed in manufacturing including neking,
altering, repairing. finishing, bottling. canning, cleaning or |aunder-
ing any article or thing.

§ 10. Subdivision 2 of section 1399-bb of the public health law, as
amended by chapter 508 of the laws of 2000, is anended to read as
fol | ows:

2. The prohibitions contained in subdivision one of this section shal
not apply to the follow ng | ocations:

(a) private social functions [ee—tefi—ret—t-r—Stttttrf—t=trifi=tt—irerireH=ce
A-Fety—ARe—g—ef—thts—ehapter] when seating arrangenents are under the
control of the sponsor of the function and not the owner., operator,
manager or person in charge of such indoor area;

(b) conventions and trade shows [+het—eorply—with—the—prov-stors—ot

e : . . od ) ) : .
efepie+=| ; provided that the distribution is confined to designated areas
general ly accessible only to persons over the age of eighteen

(c) events sponsored by tobacco or herbal cigarette manufacturers
provided that the distribution is confined to designated areas generally
accessible only to persons over the age of eighteen

(d) bars as defined in subdivision [+#] o0ne of section thirteen
hundred ni nety-nine-n of this chapter;

(e) tobacco businesses as defined in subdivision [+wetve] eight of
secti on [ +hi+teer—hurdred—rRirety—r+re—r| thirteen hundred ninety-nine-aa
of this [ehaptes=] article;

(f) factor|es as defined in subdivision [#ee#=] nine of section [ i
E i@ uipeipi@eis]  t hirteen hundred ninety-nine-aa of this
[ehep+€#ﬂ article and construction sites; provided that the distribution
is confined to designated areas generally accessible only to persons
over the age of eighteen
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§ 11. Subdivision 7 of section 1399-cc of the public health |law, as
added by section 1 of chapter 568 of the laws of 2001, 1is anended to
read as foll ows:

7. No person operating a place of business wherein tobacco products or
herbal cigarettes are sold or offered for sale shall sell, permt to be
sold, offer for sale or display for sale any tobacco product or herba
cigarettes in any manner, unless such products and cigarettes are stored
for sale (a) behind a counter in an area accessible only to the person-
nel of such business, or (b) in a |locked container; provided, however,
such restriction shall not apply to tobacco businesses, as defined in
subdi vi si on [#h+teer] eight of section [#+hi+eer—htheea—r-Rety—rhe—r]
thirteen hundred ninety-nine-aa of this [ehkepter] article, and to places
to which adm ssion is restricted to persons eighteen years of age or
ol der.

§ 12. Subdivision 2 of section 1399-cc of the public health |aw, as
added by section 2 of chapter 568 of the laws of 2001, 1is anended to
read as foll ows:

2. No person operating a place of business wherein tobacco products or
herbal cigarettes are sold or offered for sale shall sell, pernit to be
sold, offer for sale or display for sale any tobacco product or herba
cigarettes in any manner, unless such products and cigarettes are stored
for sale (a) behind a counter in an area accessible only to the person-
nel of such business, or (b) in a |locked container; provided, however,
such restriction shall not apply to tobacco businesses, as defined in
subdi vi si on [ é=r==imeesx] ei ght of section [ i=ad=i=t-e FrereR e e e
thirteen hundred ninety-nine-aa of this [ehapheﬂ article, and to pl aces
to which admission is restricted to persons eighteen years of age or
ol der.

§ 13. Section 1399-dd of the public health |aw, as anended by chapter
508 of the laws of 2000, is anmended to read as foll ows:

§ 1399-dd. Sal e of tobacco products or herbal cigarettes in vending
machi nes. No person, firm partnership, conpany or corporation shal
operate a vendi ng nmachi ne which di spenses tobacco products or herba
cigarettes unless such nachine is located: (a) in a bar as defined in
subdi vi sion [#=we] one of section thirteen hundred ninety-nine-n of this
chapter, or the bar area of a food service establishnent with a valid,
on-prem ses full liquor license; (b) in a private club; (c) in a tobacco
busi ness as defined in subdivision [+hteer] eight of section [#+hteer
hehe-ed—hirety—hre—a] thirteen hundred ninety-nine-aa of this [ehaptesr]
article; or (d) in a place of enploynment which has an insignificant
portion of its regular workforce conprised of people under the age of
ei ghteen years and only in such |ocations that are not accessible to the
general public; provided, however, that in such |l|ocations the vending
machine is located in plain view and under the direct supervision and
control of the person in charge of the location or his or her designated
agent or enpl oyee.

§ 14. Paragraph (a) of subdivision 2 of section 1399-11 of the public
health law, as added by chapter 518 of the |aws of 2000, is amended to
read as foll ows:

(a) The provisions of subdivision one of this section shall not apply
to a tobacco business, as defined in subdivision eight of section thir-
teen hundred ninety-nine-aa of this [edes=es] article.

8§ 15. Subdivision 2 of section 409 of the education |aw, as added by
chapter 565 of the |aws of 1994, is anended to read as foll ows:

2. Notwithstanding the provisions of any other law, rule or regu-
| ati on, tobacco use shall not be permtted and no person shall use
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1 tobacco on school grounds[+—p+evaea—hewer-er—thRat—SHetcRg—By—aet+
2 y 4 v e—sornd o in o docionotog soste—ae e-—E-a
3

1 e R T S A e T e e e e e e S e S S P e S S e a5

5 Sttt G SO e e et——aet=] . " School grounds”
6 neans any building, structure and surroundi ng outdoor grounds contai ned
7 within a public or private pre-school, nursery school, elenentary or
8 secondary school's legally defined property boundaries as registered in
9 a county clerk's office.

10 8§ 16. This act shall take effect on the one hundred twentieth day
11 after it shall have becone a |aw, provided that the anendnents to subdi -
12 vision 7 of section 1399-cc of the public health |law, nmade by section
13 eleven of this act, shall be subject to the expiration and reversion of
14 such section pursuant to section 4 of chapter 519 of the laws of 1999,
15 as amended, when upon such date the provisions of section twelve of this
16 act shall take effect.
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